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dealing with the property of the state. Because of its proprietary interest, 
the state may necessarily be involved. 1 Where the state itself is plaintiff, the 
court may allow a cross-bill or set-off to be maintained against it. 2 This is not 
a real exception to the rule, for the state has submitted voluntarily to the 
jurisdiction of the court as an ordinary suitor. But no judgment, even for 
costs, can be rendered against the state. 8 



The Limitation of Grounds for Reversal for Error. — A serious 
fault in the administration of American law is the frequency with which our 
appellate courts ordar new trials. To the literature on this topic Judge Charles 
F. Amidon has recently added an admirable essay. The Quest for Error and 
the Doing of Justice., 40 Am. L. Rev. 681 (September-October, 1906). Judge 
Amidon points out that there has been no improvement since 1887, when new 
trials were granted in forty-six per cent of the cases appealed in the U nited 
States, while in England from 1890 to 1900 the percentage was under four. 
The defect in administration here, it is said, is that where error is found, 
prejudice is presumed and the judgment reversed, thus requiring of the trial 
court infallibility rather than justice. Nothing should be presumed, since the 
court can see the facts by examining the record ; but the temporary greater ease 
and speed offered by this summary method procured its adoption. The effect 
on the trial judge has been to divert much of his attention from the question at 
issue to a multitude of small points, and on the lawyer to put him on a constant 
hunt for error, equally as important as securing the verdict. The remedy of- 
fered by the writer is that no new trial should be granted unless the court, after 
examining the whole record, finds there has been a miscarriage of justice. This 
plan has been adopted in England. The verdict, which we have made an end, 
would be restored to its proper function of being a means of doing justice, with- 
out infringing the right of having controverted questions of fact passed upon by 
a jury. And finally, the writer declares, because of our failure to adopt some 
such remedy, the machinery of our criminal law is breaking down. 

But it is not an accurate statement that on appeal infallibility is required on 
the part of the trial courts. To be sure, when error exists in the record, one 
line of cases declares that prejudice is to be presumed unless the contrary is 
proved, but another maintains that it is not to be presumed unless proved. It 
would be useless as well as impractical to decide which has the greater sup- 
port in view of the multitude of cases in point. 4 The doctrine is also well estab- 
lished here that there can be no reversal in favor of a party against whom the 
court would be justified in directing a verdict. 6 In several states statutes forbid 
reversal for error not affecting the merits of the action. 6 But Judge Amidon 
goes further in urging reversal only for prejudice amounting to injustice, and in 
a few cases our courts have gone thus far. 

The old common law principle was not to reverse unless the real truths of the 
case had not been disclosed. 7 The spirit of the present practice is contentious, 
offering to the litigants a fair fight with the judge as umpire. But this is really 
discrimination in favor of the richer litigant. Its result has been to increase our 
courts' burdens. The common law principle was a trial by the court assisted by 
the jury, while we have now evolved a trial by the jury with the aid of the 

1 See Christian v. Atlantic, etc., Ry. Co., 133 U. S. 233. 

2 Port Royal Ry. Co. v. South Carolina, 60 Fed. Rep. 552. 

8 See Reeside v. Walker, 11 How. (U. S.) 272; New York v. Dennison, 84 N. Y. 
272. 

4 See, e. g., 2 Encyc. of Plead, and Prac. 532 ; 3 Cyc. 386. 

6 See 3 Cyc. 385. 

6 See Mo. Rev. Stat. 1899, § 865. 

' See New Trials for Erroneous Rulings, by Professor J. H. Wigmore, 3 Colum. L. 
Rev. 433. 
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court. 1 Our courts are constantly ordering and setting aside verdicts, thus 
weighing all the evidence and deciding what its effect should be. The princi- 
ples which permit such procedure would justify the courts in weighing a piece of 
excluded evidence and determining its effect on reasonable men. In a late se- 
ries of articles by prominent lawyers in one of the magazines, 2 Judge Amidon's 
statistics have been discussed, and his statement of the inefficiency of our crimi- 
nal law machinery has in general been approved. On the whole there can be 
little doubt of the expediency of a change along the line he suggests, so far as 
our constitutions permit. 



Admissibility of Declarations of the Insured against the Beneficiary. 
Albert Martin Kales. Declarations of the insured made after the date of the policy 
should not be admitted against the beneficiary, though the latter's interest is, by 
the terms of the policy, revocable. 6 Colum. L. Rev. 509. 

Amenability ok Military Persons to the Laws of the Land. Charles E. 
Smoyer. Concisely summarizing their accountability to the concurrent jurisdic- 
tions of federal, state, and military courts. 5 Mich. L. Rev. 12. 

Basis of Case-Law. II. A. H. F. Lefroy. Public Policy and other practical con- 
siderations as primary sources of case-law. 22 L. Quar. Rev. 416. 

Causes of Popular Dissatisfaction with the Administration of Justice, 
The. Koscoe Pound. 40 Am L. Rev. 729; 14 Am. Lawyer 445. 

Concerning the Constitutionality of the Law Regulating Interstate 
Railway Rates. D. Walter Brown. A brief argument in favor of its constitu- 
tionality. 6 Colum. L. Rev. 497. See 19 Harv. L. Rev. 487 ; 20 ibid. 127. 

Consensus in Doctrine by the States Opposed by Federal Dfcision. Anon. 
A brief consideration of the question when the federal courts should follow the 
decisions of the state courts. 3 The Law 134. 

Considfration of the Uniform Negotiable Instruments Law, A. John D. 
Milliken. Discussing the origin, history, and criticism of the law. 14 Am. 
Lawyer 346. 

Constitutional Limitations on the Regulation of Corporations. Frederic 
R. Coudert. Discussing the different application of constitutional provisions to 
individuals and to corporations. 6 Colum. L. Rev. 485. 

Doctrine of Haddock v. Haddock, The. Henry Schofield. Supporting the 
result of the case, and arguing that a state should not be allowed to consider 
a divorce case at all unless it has personal jurisdiction of the parties. 1 111. 
L. Rev. 219. See 19 Harv. L. Rev. 586. 

Equality in Rates by Public Service Corporations. Anon. Maintaining that 
the law requiring equal rates from carriers should be extended to all public service 
corporations. 3 The Law 262. 

Future Interests in Land. II. Albert Martin Kales. 22 L. Quar. Rev. 383. 
See supra. 

Growth, Aggressiveness, and Permanent Character of Anglo-Saxon Laws 
and Institutions, The. Albert W. Gaines. A historical sketch. 40 Am. L. 
Rev. 694. , . . 

Harter Act and Bills of Lading Legislation, The. F. Steveking. Reviewing 
European agitation favoring legislation invalidating clauses in bills of lading 
which relieve ship owners from liability for loss caused by the masters or crew, 
and opposing such legislation at present. 16 Yale L. J. 25. 

Has the Federal Government a Police Power? Anon. Contending that it 
has such power in certain cases, sufficient to justify on constitutional grounds 
pure food legislation. 32 Nat. Corp. Rep. 849. 

How Far will the Supreme Court Go in Reviewing the Action of the 
Interstate Commerce Commission under the New Rate Law ? Anon. 
Submitting that the courts will investigate questions of fact only to determine 
whether the rate fixed is confiscatory. 32 Nat. Corp. Rep. 877. 



I See The Administration of the Jury System, by Judge H. B. Brown, 17 Green 
Bag 623, 624. 

II See The Outlook for Sept. 8, 1906, et seq. 
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Is the Act of Congress of June ii, 1906, Known as the "Employer's Liabil- 
ity Act," Unconstitutional ? J. J. McSwain. Contending that the Act is 
not unconstitutional in toto because the language is so broad as to include a class 
of cases over which Congress has no power to legislate. 63 Cent. L. J. 356. 

Larceny for Directors to Contribute to a Political Campaign Fund. 
Anon. Briefly commenting on and agreeing with a recently reversed New York 
decision which held such action to be larceny. 3 The Law 133. See 19 Harv. 
L. Rev. 611. 

Lawyers and Corporate Capitalization. Edward M. Shcpard. Advocating the 
repeal of statutes which require corporations to file their specific capitalization and 
par value of stock at the time of incorporation, as a relief to the evils of fictitious 
values and consequent loss of public confidence. 18 Green Bag 601. 

Legal Aspects of our Intervention in Cuba. Edwin Maxey. Suggesting 
solutions to several novel questions which may arise under the provisional 
government of the United States in Cuba. 14 L. Stud. Helper 301. 

Liability of Surety for Payment of Rent. Anon. Supporting Stacey v. Hill, 
which decided that a surety is not liable on disclaimer by a trustee in bankruptcy 
of the lessee. 25 L. N. (London) 339. 

Libel by Praise. Anon. A consideration of a recent Louisiana case commonly said 
to involve this doctrine. 23 Chi. L. J. 231. See 19 Harv. L. Rev. 527. 

Perjury by Prisoners in the Witness-Box. Anon. Maintaining that convictions 
for such false swearing are proper, not being double jeopardy or a retrial of res 
judicatae. 70 J. P. 469. 

Quest for Error and the Doing of Justice, The. Charles F. Amidon. 40 
Am. L. Rev. 681. See supra. 

Service of Summons — Elements of Act — Duty of Person Serving on 
Refusal to Accept Process. Anon. A statement of the New York rules of 
procedure not found in the civil code. 7 Bench and Bar 25. 

Splitting up Causes of Action on Contract. Raymond D. Thurber. Covering 
the New York law on the subject, and reconciling so far as possible the decisions 
in various classes of cases. 7 Bench and Bar 13. 

Suits against States by Individuals in Federal Courts. William Trkkett. 
11 The Forum 25. See supra. 

Torrens System, The. Howell Griswold, Jr. Advocating a system for recording 
titles by which the investigation would be done by court officers and the title 
guaranteed by the state. 13 The Bar 16. 

Uncontradicted Testimony of Interested Witnesses. C. C. M. Showing 
the bearing of the New York cases upon the question, and protesting against 
the separate classification of interested witnesses as to credibility. 10 L. N. 
(Northport) 147. 

Vice-PrinCipal Doctrine in Illinois, The. George Haven Miller. With exhaus- 
tive Illinois citations. 1 111. L. Rev. 242. 

What is Equal Protection of Laws as Applied to Tax Laws ? C. R. Skinker. 
Arguing that it is not necessary that law should apply to all property in all parts 
of a political subdivision. 63 Cent. L. J. 318. 

Year Books, The. II. W. S. Holdsworth. Their emphasis of the law of real 
property and pleading. 22 L. Quar. Rev. 360. 



II. BOOK REVIEWS. 

The Victorian Chancellors. By J. B. Atlay. In two volumes, with por- 
traits. Volume I. Boston : Little, Brown & Company. 1906. pp. xi, 
466. 8vo. 

Mr. Atlay's book will appeal to many readers. It will appeal to the student 
of history and political science, for those who have sat upon the Woolsack 
have left their impress on legislation and upon the development of constitutional 
government in England ; it will appeal to the lover of biography, because it is 
an excellent example of that branch of literature, and deals with the careers of 
interesting and noted men ; and it will appeal to lawyers, American as well as 
English, for they will be glad to read the lives of the men whose labors and 
decisions have done much to mold the development of equity. 

It is difficult, if not impossible, to point out in any other country an office 
whose holder exercises so many separate functions as does the Lord Chancellor 



